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Background

The ongoing negotiation and framing of the future
Plastics Treaty is an opportunity to address and
protect human health and the environment from the
harmful effects of plastics throughout their life cycle.
This will require strong, legally binding control provi-
sions that call for the elimination of toxic chemicals
throughout the life cycle of plastics and mandatory,
publicly available, and accessible disclosure of infor-
mation on chemicals used in plastics.

Plastics are a combination of chemicals and car-
bon. Thousands of those chemicals are known to be
chemicals of concern and for most of the rest there

is a remarkable lack of data. Moreover, for users and
the waste management sector there is limited, or in
most cases no data on the chemical composition of
plastic materials and products. This lack of transpar-
ency, traceability, and available data means that there
are no plastics that can be considered safe, since it is
not possible to know if they contain toxic chemicals.
These gaps are also key obstacles toward a safe circu-
lar economy.

During the INC-3 in Nairobi, delegates will be con-
sidering the Zero draft as a basis for discussion and
negotiations. They will also decide on mandates for
documents to be prepared between INC-3 and INC-4
as well as any other work that will be needed between
the sessions.

IPEN Key Messages for INC-3

For the upcoming negotiations IPEN recommends
that:

» The future Treaty should be centered on avoiding
future plastic pollution throughout the life cycle
by phasing down production and consumption of
plastics and not promoting false solutions (recy-
cling) that have failed to work for decades.

*  Member States should acknowledge the Zero draft

as a starting point for negotiations and engage in
discussions on how to clarify the nature of obliga-
tions and improve the text.

* Member States should focus on further defining
the control measures and means of implementa-
tion, rather than reopening discussions on the
scope of the Treaty. The scope is already defined in
UNEA Resolution 4/15 as encompassing the full
life cycle and does not require further definition.

¢ Member States should retain the provisions cover-
ing chemicals, including monomers and polymers,
in the Treaty and related provisions on emissions,
trade, and transparency. The INC should man-
date intersessional work to create an initial list of
chemicals of concern, including monomers and
polymers, to be listed in the Annexes of the Treaty,
together with respective criteria for their selection.

* Member States should retain the Annexes and
mandate intersessional work on their further de-
velopment, as they are suitable mechanisms that
provide flexibility to adapt to future knowledge,
innovation, and challenges.

* The control measures should be focused on plas-
tic production reduction and toxics-free design of
plastics. Parts of the Zero draft are leaning to-
wards recycling as a solution, which is unsuitable
as this ignores the major adverse effects associated
with recycling, including workers’ exposures to
toxic chemicals, the release of microplastics during
recycling processes, and the wider spread of toxic
chemicals through products made from recycled
plastics.

Organizational Considerations

Rules of Procedure

The scenario note for INC-3 foresees that the Rules
of Procedure will continue to be applied provision-
ally. No dedicated time for a final agreement on the
Rules of Procedure has been allocated. However, it
is unusual to carry out an entire negotiation without
agreed rules of procedure and some Member States


https://www.unep.org/resources/report/chemicals-plastics-technical-report

have previously highlighted the importance of hav-
ing agreed rules for the negotiations. Therefore, it is
possible that the issue of rules of procedure could be
raised at the beginning of the negotiations, and it will
be important for all Member States to be prepared to
ensure that this topic does not take away time from
the content negotiations by not reopening topics that
have been extensively discussed and agreed upon at the
June 2022 OEWG meeting in Dakar, and in the previ-
ous INC meetings. Rules of Procedure from past INCs,
that have been used to negotiate other multilateral en-
vironmental agreements (MEAs), should not be modi-
fied unless there is a clear reasoning to do so based on
past negative outcomes.

Zero Draft
(UNEP/PP/INC.3/4)

The Zero draft is a balanced starting point for nego-
tiations at INC-3 as it currently reflects a variety of
views expressed at INC-2. However, the draft contains
both positive and negative aspects, which need to be
discussed and refined during the negotiations. Since
plastics consist of chemicals and carbon, and many

of the chemicals have been identified as chemicals of
concern, it is appropriate that chemicals are referenced
under several provisions in the draft. Member States
should acknowledge the Zero draft as a starting point
for negotiations and work toward agreeing on the con-
trol measures to include in the draft. The INC could
give a mandate to the INC chair to create a first draft
for INC-4 based on the Zero draft and the discussions
during INC-3.

Part |

This part contains options for the objective. It also
contains placeholders for Preamble, Definitions, Prin-
ciples, and Scope.

Objective

The objective of the instrument will be crucial in guid-
ing its interpretation. The Zero draft contains two
options for the objective of the Treaty. Although both
options mention the protection of human health and
the environment, the first option would provide stron-
ger protection. However, it is not necessary to specifi-
cally mention the marine environment in the objective
as that would already be encompassed in the term
“environment.”

Moreover, it would be suitable to clarify that the
Treaty covers the full life cycle of plastics, as stated

in the resolution, through combining Option 1 and
sub-option 1.2, “based on a comprehensive approach
that addresses the full life cycle of plastic.” Addition-
ally, the objective would benefit from referring to the
precautionary principle, as is the case in the Stockholm
Convention, as the precautionary principle could be an
important factor in guiding the decisions by the INC
and the governing body of the Treaty.

The objective could then read: “The objective of this
instrument is to end plastic pollution and to protect
human health and the environment throughout the
full life cycle of plastic, taking into account the precau-
tionary principle.”

Scope

The scope of the Treaty is already defined in the UNEA
Resolution 4/15 as encompassing the full life cycle of
plastic and as such does not require further discus-
sions. The scope will be further defined through the
control measures in the Treaty, that should include
control on chemicals at all relevant stages of the life
cycle.

Principles

UNEA resolution 4/15 noted that the Rio Principles
for Environment and Development should be taken
into account. Among these, it is crucial to specifically
include the precautionary principle, the polluter-pays
principle, the prevention principle, and the principle
of participation in environmental decision making.
These principles should be implemented in the Treaty
throughout its provisions. The Treaty should also be
an instrument to implement the right to a healthy
environment and should protect other relevant human
rights, including other human rights threatened by
plastics as stated in a recent report' by the UN Special
Rapporteur on Toxics and Human Rights: the right

to life, the right to the highest attainable standard of
health, the right to housing, the right to water and san-
itation, the right to adequate food, the right to equality
and non-discrimination, the right to information, the
right to participation, and the right to effective rem-
edy. The Treaty should also aim at the protection of
workers by upholding the fundamental principles and
Rights at Work.? Countries should also agree on the
principles and approach that they have agreed upon in
the context of the recently adopted Global Chemicals
Framework which include knowledge and informa-
tion, transparency, human rights, groups in vulnerable
situations, gender equality, preventive approaches, just
transition, and collaboration and participation.
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Part Il

This part contains options and draft text for the pro-
posed core obligations and control measures following
the outcomes of the discussions in contact group 1
during INC-2. Several of the provisions are indirectly
or directly related to chemicals and therefore serve as
a suitable basis for discussing future provisions.

1. Primary Plastic Polymers

This provision requires Parties to take the necessary
measures to prevent and mitigate the potential for
adverse impacts on human health or the environment
from the production of primary plastic polymers,
including their feedstocks and precursors. As such,
option one is preferred as it would provide better pro-
tection for human health and the environment.

Reducing plastic production is a necessary step
toward achieving sustainable production and con-
sumption. However, the framing of primary plastic
polymers seems to suggest that reducing the use of
primary plastic polymers and increasing the use of
recycled materials would be beneficial, with a greater
flow of plastics being cycled back into the economy as
“secondary plastics.” However, studies have repeatedly
shown that recycled plastics contain toxic chemicals
that harm human health and the environment.>*® It

is therefore important that plastics and plastic ma-
terials are mentioned explicitly in the provision and
that strategies to reduce plastic production prioritize
reducing and eliminating plastics with toxic chemicals
(including toxic monomers and polymers).

2. Chemicals and Polymers of Concern

This provision requires parties to not allow, to elimi-
nate, minimize, or regulate (depending on the three
options considered) the use of the chemicals, groups
of chemicals, and polymers in a future Annex, for the
production of plastic polymers, plastics, and plastic
products.

Option one is preferred as it would provide the best
protection for human health and the environment.

It would also be the most flexible option as listing
chemicals in Annexes that could be updated by the
governing body of the Treaty will keep the future Plas-
tics Treaty flexible for evolving scientific knowledge
and needs. However, for paragraph one it would be
suitable to use the wording from option two, “use and
presence in,” to encompass Non-Intentionally Added
Substances (NIAS) as well as intentionally added
substances.

The provisions on chemicals are connected to the
creation of a list of chemicals and polymers, including
groups of chemicals. It will be essential that the Annex
contains suitable criteria to determine which chemi-
cals to eliminate and phase out, as well as an initial
list of problematic chemicals, including additives,
monomers and polymers. The options listed in the
Appendix Option one is therefore the most suitable
option as it includes both an initial list and a set of cri-
teria to determine chemicals to control when updating
the Annexes. The reference to groups of chemicals

in this option is well in line with scientific evidence
and recommendations from past experiences.®” We
note that there is precedence for regulating groups of
chemicals under the Stockholm Convention.

Under the Treaty, only plastics that do not contain
hazardous chemicals should be allowed to be recycled.
We note that also under the Stockholm Convention,
wastes that contain POPs cannot be recycled.

3. Problematic and avoidable plastic products,
including short-lived and single-use plastic
products and intentionally added microplastics
This provision aims at prohibiting production, sale,
distribution, import, or export of “problematic” plastic
products, including short-lived and single-use plas-
tic products, listed in an Annex. It will be essential
that also plastic products containing toxic chemicals
(including recycled plastics) are considered for listing
under this Annex.

4. Exemptions available to a Party upon re-

quest

This provision is related to exemptions for problem-

atic and avoidable plastic products, including short-

lived and single-use plastic products, and intentional-
ly added microplastics. If exemptions are considered,
for chemicals or products, it is important that:

» Proposed exemptions undergo a review process
where exemptions granted should only be for nar-
row, clearly defined applications that are necessary
for the functioning of society.

* Industry should be required to provide data with
full justification, proof of inability to substitute,
and a time frame for removal from the market.

* No exemptions for production and/or use should
be granted from the outset for more than five
years upon listing of a chemical/chemical group in
the Annex.

* An explicit decision should be adopted by the
[governing body] to schedule an evaluation
process of the need to extend any of the granted
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exemptions beyond five years.

*  Waste derived from exemptions should not be al-
lowed to be exported during and after the time of
exemptions.

5. Product design, composition and perfor-

mance

This provision requires parties to improve the design

of plastic products, including packaging, and the com-

position of plastics and plastic products. The goal is

to reduce their demand while increasing their safety,

durability, reusability, refillability, repairability, and

refurbishability and their capacity to be repurposed,
recycled, and disposed of in a safe and environmen-
tally sound manner upon becoming wastes.

* In developing this provision, it is crucial that
only plastics that are free of hazardous chemicals
should be considered for reuse, refilling, repurpos-
ing, and recycling.

* Alternative plastics and plastic products should
have the same safety standards as fossil fuel-based
plastics, because bio-based plastics can also be
toxic and contain hazardous chemicals.

Currently, hazardous chemicals are used in plastics
with little to no control, transparency, or traceability.
Mandating recycled or post-consumer plastic content
in new products, without first addressing these issues,
could therefore result in increased exposure to and
emissions of toxic chemicals from plastics, as there

is a likelihood that recycled plastics contain hazard-
ous chemicals. In fact, the presence of chemicals of
concern in recycled plastics, including substances that
have been globally banned, has been documented
both in peer-reviewed publications and in citizen-
science reports.>*%!" Safe and environmentally sound
recycled plastics should be defined by the absence of
hazardous chemicals and by the ability to track the
chemical content of these plastics.

6. Non-plastic substitutes

This provision aims at promoting innovation in non-
plastic substitutes. However, the INC should ensure
that innovation does not lead to the adoption of new
products and services that may be equally detrimental
to human health and the environment (e.g., PFAS-
containing paper packaging to substitute plastics
packaging).

7. Extended Producer Responsibility (EPR)
IPEN believes that the objective of this provision
should be to increase of accountability for the pro-
ducers, rather than to increase recycling. As such,

the EPR systems should be developed to promote
reduction, refill, and reuse and should ensure,
through phaseouts and transparency obligations,
that plastics containing toxic chemicals are not
used.

In developing EPR systems for the Plastics Treaty
it is important that the INC take into consideration
the limitations of existing EPR schemes. Existing
EPR schemes do not typically extend the responsi-
bility of producers beyond national barriers, while
it is important that the EPR under the Plastics
Treaty specifically addresses products that are
traded internationally. Additionally, governments
should develop a relevant regulatory framework to
support and enable EPR implementation.

8. Emissions and releases of plastic

throughout its life cycle

This provision aims at preventing and eliminat-

ing the emissions and releases of plastic polymers,

plastics, including microplastics, and plastic prod-
ucts across their life cycle, to the environment from
the sources identified in an Annex to be developed.

This Annex should ensure that the scope of the

emissions to be controlled is as broad as possible

and that it prevents emissions in all environments
and throughout the life cycle of plastics and ad-
dresses:

* Releases of hazardous substances, including mi-
croplastics, to land, water, and ecosystems;

* Minimization of spills of chemicals and other
toxic exposures during extraction and produc-
tion of plastics, polymers, and chemicals used in
plastics;

» Elimination of spills of plastic pellets, flakes,
and powders in the pre-production phase;

* Minimization of microplastics generation and
the generation of hazardous chemicals during
the use and waste phases.

9. Waste management

The focus of this provision is to ensure that plastic
waste is managed in a safe and environmentally
sound manner throughout its different stages, tak-
ing into account the waste hierarchy.

IPEN believes, in line with the waste hierarchy,
that the focus of the provisions on waste manage-
ment should be the reduction of plastic waste gen-
eration and the sound disposal of existing plastic
materials. Delegates should include under this con-
trol measure a prohibition on all forms of reuse and
recycling of plastics that contain hazardous chemi-



cals, similar to the Stockholm Convention’s prohibition
on the recycling of wastes containing Persistent Organic
Pollutants. To prevent the production and releases of
toxic emissions from plastics waste management, poli-
cies should be implemented to prevent dangerous prac-
tices such as open burning, incineration, co-firing in
coal-fired power plants and waste-to-energy processes,
co-processing in cement kilns, and chemical recycling.

10. Trade in listed chemicals, polymers and
products, and in plastic waste

This provision aims at prohibiting the transbound-

ary movement of regulated chemicals, polymers, and
plastics as well as plastic wastes. As the treaty aims at
controlling the adverse impacts of plastics, their chemi-
cal components and plastic waste, it is crucial to strictly
regulate their transboundary movement and ensure
transparency. IPEN believes that in addition to an
export permit and prior informed consent procedure,
tracking should include the types, volumes and destina-
tion of the export of chemicals, polymers and products,
and as waste.

Additionally, non-party provisions will be necessary to
ensure compliance with the provisions in the Treaty.
Non-Party trade provisions ensure that what is applied
between Parties is also applied in their relationships
with non-Parties.

11. Existing plastic pollution, including in the
marine environment

Delegates should include a mechanism to mobilise
and collect funds to address legacy pollution, such as a
“Plastic Pollution Legacy Fund” made up of contribu-

tions from sectors that produced the plastics and related

materials that comprise legacy pollution. The Plastics
Treaty can build on the example of the Stockholm
Convention approach to addressing obsolete pesticide
stockpiles, which engages the relevant sectors to fund
activities to remediate pesticide-contaminated sites and
hotspots. Techniques to address sites contaminated by
plastics, including by chemicals and wastes, must follow
Best Available Techniques (BAT) and Best Environmen-
tal Practices (BEP), such as non-combustion technolo-

gies.

12. Just transition

These provisions are aimed at promoting and facilitat-
ing a fair, equitable, and inclusive transition for affected
populations, with special consideration for women and
vulnerable groups, including children and youth, and
Indigenous Peoples in the implementation of the Treaty.

IPEN believes that, in facilitating the transition it is

important to ensure the protection of workers both
in the formal and informal sector, including the ap-
plication of work-related standards relating to the
provision of information to workers on the chemicals
they may be exposed to throughout the plastics life
cycle, including waste, providing full information of
the chemical composition of the plastics and products
they may be exposed to and providing appropriate
protective measures. These standards help ensure
the realization of the fundamental right to a safe and
healthy working environment as recognized by Reso-
lution ILC.110 in 2022 by the International Labour
Conference.

13. Transparency, tracking, monitoring and
labelling

These provisions aim at ensuring greater transparency
in the plastics supply chain. There is a marked lack of
transparency in the production of plastics, the chemi-
cal content of plastics and the trade of plastics, includ-
ing products, materials, and wastes. This part of the
Treaty will be key to allow for implementation of the
Treaty and to protect human health and the environ-
ment. To achieve a significant reduction of plastic pro-
duction and trade, it is crucial that the Treaty includes
legally binding provisions to track types and vol-

umes of plastic polymers, precursors, and feedstocks
manufactured, imported, and exported as well as the
quantities and types of chemicals used in production,
through transparency and reporting requirements.

It will therefore be important to maintain the pro-
posed language on transparency measures necessary
for identifying and phasing out chemicals throughout
the value chain.

Transparency measures should be based on a glob-
ally harmonized approach and include the tracking
of types and volumes of polymers and chemicals as
well as provide full, publicly accessible information
tracing of all chemical components throughout the
value chains. The marking and labeling requirements
would fit best in an Annex to ensure flexibility for
future developments and innovation. In developing
the requirements, it is important to ensure consis-
tency with developments under other MEAs such as
the Stockholm Convention and the Global Chemicals
Framework (formerly SAICM).
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Part Ill

Financing
Parties shall provide the necessary resources for na-
tional activities intended to implement this Treaty.

IPEN believes it is important to establish a dedicated
plastics multilateral fund or funds through the new
instrument, with Member States and other funding
sources contributing funds for support. The chemicals
and waste cluster is severely underfunded and despite
a substantial GEF replenishment for the period 2022-
2026, funding is insufficient to cover the implemen-
tation of existing MEAs. In order to ensure that the
implementation of the Plastics Treaty is duly funded,
it is urgent to create a multilateral fund that has suf-
ficient and predictable funding for the Plastics Treaty.
Although pollution is recognized as a planetary crisis,
unlike climate and biodiversity, it does not have its
own funding to implement necessary measures.

The provision on financing also prescribes the cre-
ation of a plastic pollution fee, to be paid by plastic
polymer producers within its jurisdiction to imple-
ment the polluter pays principle. The Treaty should
ensure that these funds collected through the fee are
used for the implementation of the Treaty. Robust im-
plementation will need financially supported enabling
activities that are required to implement the obliga-
tions under the Treaty. These enabling activities would
require financial support for, for example, awareness
raising, capacity building, monitoring, reporting, and
stakeholder participation.

Intersessional work

The INC should plan on country-led intersessional
work including creating working groups that discuss
criteria for identifying a list of chemicals of concern
used in plastics to be annexed to the Treaty, take up
the issue of sufficient and predictable funding for
implementation of the Treaty, and propose tools to
operationalize the “polluter pays principle” for holding
companies responsible for plastic pollution.

Both the work during the INCs and intersessional
work should focus on legally binding measures. Pos-
sible voluntary approaches should be left for future
discussions or for discussions in other fora.

Additional information

« IPEN’s plastics website: StopPoisonPlastics.org

» IPEN 2023, Troubling Toxics: Eliminating Harmful
Plastic Chemicals Through the Plastics Treaty

» IPEN 2022, Enhancing controls to protect human
health from plastics

e UNEP Third Session (INC-3) website: https://www.
unep.org/inc-plastic-pollution/session-3

« BRS (2023). Global governance of plastics and associ-
ated chemicals. Secretariat of the Basel, Rotterdam and
Stockholm conventions, United Nations Environment
Programme, Geneva. Karen Raubenheimer, Niko Urho.

e UNEP (2023) Chemicals in Plastics - A Technical
Report

*  Zero draft text of the international legally binding in-
strument on plastic pollution, including in the marine
environment (UNEP/PP/INC.3/4)
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